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Mediating joint venture disputes

 

Mediation can be a powerful tool in resolving commercial
disputes and in particular joint venture disputes. Typically,
joint ventures involve the long-term cooperation and
synergy of commercial parties, where one party (usually
the international party) provides technical know-how,
industry expertise or funding, and the other party (usually
the local party) leverages on its contacts, operations and
plans to expand in the local and / or regional market.
Owing to the cross-border nature of joint ventures, and
the different legal and cultural backgrounds of parties,
mediation is ideal to bring a speedy and effective
resolution to such disputes, while preserving the
commercial relationship.
 
The evolution of mediation
 
Mediation is now mainstream; and in fact, forms part of
the suite of alternative dispute resolution options that
every lawyer has a professional obligation to advise
clients about. In 2017, 538 mediation cases worth over
$2.7 billion were filed at the Singapore Mediation Centre
("SMC”) and over half of these cases had originated in the
Supreme Court. SMC boasts a settlement rate of 70%,
where 90% of these matters are resolved within one
working day.
 
Increasingly, mediation is also included in multi-tiered
dispute resolution clauses. Very often, parties will agree in
a dispute resolution clause to submit a dispute for
resolution by mediation, failing which the parties can
choose to arbitrate. Further, the Arb-Med-Arb protocol
which is gaining traction among many commercial parties
combines the advantages of both arbitration and
mediation. Arb-Med-Arb is offered by SMC in conjunction
with institutions such as the Singapore Chamber of
Maritime Arbitration (“SMCA”) and the Law Society
Arbitration Scheme (“LSAS”).  
 

TRAINING

Strategic Conflict
Management For
Professionals
(Module 1)
8 - 9 Jul 2019: This intensive 2-
day workshop offers you an
opportunity to better
understand the nature of
conflicts and learn the latest
and most effective techniques
to end them.

Plus, improve your
communication and
interpersonal skills. Expect a
highly interactive programme
via role plays and exercises.

Strategic Conflict
Management For
Professionals
(Module 2)
6 - 8 Nov 2019: In Module 2,
participants learn more
sophisticated mediation
techniques, building on the
foundations of interest-based
mediation covered in Module 1.

Role play is used throughout
this three-day programme.
Attendees who role play as
mediators gain invaluable
feedback from experienced
SMC mediator-coaches.

Mediation Skills
Assessment (MSA)
27 August 2019: The
Mediation Skills Assessment
(MSA) is specially designed for
those who want their mediation
skills formally recognised. The
MSA consists of:

Written assignment
(Self-reflection)

http://www.mediation.com.sg/workshops/participate-in-dispute-resolution-strategic-conflict-management-for-professionals-module-1-skillsfuture-credit-eligible-course/
http://www.mediation.com.sg/workshops/strategic-conflict-management-for-professionals-module-2-skillsfuture-credit-eligible-course/
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The Arb-Med-Arb protocol is an innovation that allows
parties shortly after commencement of the arbitration to
submit the dispute to mediation (the mediator will not be
one of the arbitrators appointed in the case). If the
mediation is unsuccessful, the parties can transition right
back to where they left off in the arbitration process.
Entering into a mediated settlement process while
arbitration proceedings are afoot increases the likelihood
of settlement. This is because the commencement of
arbitration raises the tempo and adds impetus to the
parties to reach a commercial resolution of their dispute.
However, since the mediation takes place at an early
stage of the arbitral process just after arbitration has
kicked off, parties’ positions are also relatively fluid and
may not have been set in stone. This allows enough
flexibility for dynamic commercial negotiations to facilitate
a settlement. Any settlement agreement can then be
recorded as an arbitral award and enjoy close to universal
enforceability under the New York Convention.
 
We now consider two case studies of joint venture
disputes which settled after mediation.
 
Case Studies
 
The first case study involves a joint venture dispute that
arose out of a S$560 million property development joint
venture. During the course of the tenure of the joint
venture, the parties’ positions diverged and the joint
venture unfortunately reached an impasse. Unfortunately,
the deadlock provisions in the joint venture agreement
were ineffective and therefore parties had to resort to
litigation in the Singapore courts to seek an exit from the
venture. One party sued the other for the rectification of
the joint venture agreement in the High Court.

After the discovery stage, the High Court referred the
matter to mediation. Given the high stakes nature of the
dispute, and the amounts in issue, the parties’ positions
were deeply entrenched. The mediator, a retired judge,
adopted a robust and active role as the mediator to bring
parties closer to a commercial deal. Leaving aside which
party was right under the contract as a matter of law, the
mediator was able to distil the parties’ true aims and
objectives, and therefore reduced the delta between the
parties’ respective positions. The parties’ commercial
positions were reconciled and a settlement agreement
was entered into. 

If parties did not turn to mediation at that stage, they
would have incurred a significant amount of costs (both
legal fees and management time) locked in battle with
each other, with the risk of an uncertain outcome, and
which neither party may desire. Instead, mediation
allowed the parties to sit down and craft a solution that
was acceptable to both parties. Apart from a mutually
beneficial resolution, the parties saved significant
amounts of costs as a result of settling the matter at a
relatively early stage of the proceedings.
 
The second case study involves a joint venture dispute
that arose out of a complex investment agreement
between a Finnish and Indian company. The dispute
resolution clause in the joint venture agreement was a
multi-tiered clause that provided for mediation prior to

Written assessment (1-
hour paper)
Practical assessment
(Role-play simulation)

You are eligible to register for
MSA after you have completed
both Module 1 & 2.

 

http://www.mediation.com.sg/workshops/mediation-skills-assessment/
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arbitration. Over the course of four years during the
subsistence of the joint venture, several disputes arose
between the parties. The relationship was so strained that
it led to the Indian company filing criminal complaints and
complaints with the National Company Law Tribunal
concerning alleged breaches of director’s duties and other
wrongdoing in the context of management of the joint
venture entity.  It was clear therefore that the parties could
no longer work with each other, and they were eager to
put a quick and painless end to the disputes.

The parties seriously engaged in the mediation instead of
treating it as a formal step prior to the commencement of
arbitration. In the context of the mediation and a
comprehensive settlement, the parties were also able to
deal with the disposal and / or discontinuance of the other
complaints that were filed (something which would not
have been achievable if the parties chose to fight it out in
arbitration). With the right frame of mind, and commitment
to a commercial deal, mediation proved to be a swift and
effective method of satisfactorily bringing an end to the
dispute between the parties.

These two case studies illustrate how parties can arrive at
a commercial resolution if they harness the power of
mediation appropriately. Guided by a robust and
commercially savvy mediator, parties can focus on their
ultimate goals and creatively settle the dispute without
compromising their own respective commercial interests.
Importantly, parties can avoid protracted and costly
litigation, and a complete breakdown of the relationship
between the parties.

This article was contributed by Ms Shobna Chandran,
Partner, Dentons Rodyk & Davidson LLP. Ms. Chandran
thanks Practice Trainee of Dentons Rodyk, Sumedha
Madhusudhanan, for her assistance towards the article.
 
For more information on the various schemes, please visit
www.mediation.com.sg.
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